










































































































































































































































































































COW 2/14/06 

1 MR. MOTO: Mr. Chairman, our office would be very 

2 

3 

happy to work with your staff to revise the 

proposed Charter amendment to instead of 

150 

4 

5 

completely repealing the subject of claims, keep 

it in, but then state that the claims shall be 

6 filed in accordance with State law. Not in 

7 exactly those terms, but that's the basic 

8 concept. 

9 CHAIR MOLINA: Okay. Thank you, Mr. Moto. 

10 Member Anderson. 

11 COUNCILMEMBER ANDERSON: I don't know if it is 

12 

13 

appropriate, Mr. Chairman, to make a motion to 

amend this resolution. 

14 CHAIR MOLINA: Can we get a comment from Corporation 

15 Counsel? Would it be more appropriate at this 

16 time to --

17 COUNCILMEMBER ANDERSON: I just --

18 CHAIR MOLINA: You are talking about Member Hokama's 

19 consideration? 

20 COUNCILMEMBER ANDERSON: Yeah, and I have some 

21 

22 

23 

24 

25 

different language, but basically the same as 

what he proposed. 

I would like to see us amend this 

resolution to change all the words that say 

repealed, and -- and use amended. So that we 
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are amending what is currently in the Charter. 

And then we leave all the language as it 

lS except the last sentence that says, has been 

filed with the County Clerk within six years 

after the date the injury was sustained --

6 CHAIR MOLINA: Six months. 

7 COUNCILMEMBER ANDERSON: Did I say years? Six months 

8 

9 

10 

11 

12 

after the date the injury was sustained and then 

add, pursuant to Chapter 46 dash -- what is it, 

7? HRS. So that all the information is there. 

They know that it's pursuant to State 

law, and that it's six months. 

13 CHAIR MOLINA: Okay. Thank you, Member Anderson. 

14 COUNCILMEMBER ANDERSON: And I know that we are 

15 

16 

17 

18 

19 

you know, there's a time element involved, we 

are going into Budget. Seems like a simple 

thing to do to get this off your agenda and 

allow the County Clerk to do whatever they need 

to do to process this. 

20 CHAIR MOLINA: I believe if we do take action today, 

21 

22 

23 

24 

25 

it would require two Council readings. I think 

the final Council meeting before going into the 

budget session falls on March 17th, so just for 

the Members' information. 

Any comments from Corporation Counsel at 
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this point with regards to the proposals made by 

the body? 

3 MR. MOTO: Yes, Mr. Chairman. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

As I said, we are happy to work with 

staff and to craft a -- a different version of 

the proposed amendment. And I do agree with the 

proposal to replace the word "repeal" with 

"amendment." 

I think, bottom line, is that our 

recommendation would be not to make specific 

reference to a particular State statute because 

we are just concerned, your attorneys are 

concerned that State law may change again. We 

just don't know what will happen with the State 

Legislature. It mayor may not change. 

I think if it were simply to say, In 

that last part of the sentence just recited a 

few seconds ago, if it says that has been led 

with the County Clerk within the time period 

provided by law, or something to that effect, lS 

what we would recommend. 

And so that we won't be in the situation 

of, perhaps, one day having to come back to 

amend it again in in the event that State law 

were to change in the meantime. 
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1 CHAIR MOLINA: Okay. Member Hokama. 

2 COUNCILMEMBER HOKAMA: Quickly, Chairman. Just one 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

quick question for Corporation Counsel. 

Is the current State statute for Kauai, 

Maui, and Big Island Counties, it goes to the 

Chairperson, and then only for Honolulu, it goes 

to the City Clerk? Is that your understanding 

of 46-72? Currently, we file it with our Clerk. 

I get a copy, goes to Corporation Counsel, and 

other appropriate agencies. 

But as I understood the State statute, 

the three neighbor island Counties go through 

the Chairperson, unless my understanding isn't 

quite accurate. 

15 CHAIR MOLINA: Corporation Counsel? Need a recess or 

16 can you respond to that now? 

17 MR. MOTO: Yes, we were just looking, Mr. Chairman, 

18 

19 

20 

21 

22 

23 

24 

25 

at Section 46-72. Yes, 46-72, Hawaii Revised 

Statutes. 

You know, unfortunately, this statute 

was apparently written many, many years ago, 

back before there were even City -- or County 

Councils. And so that's why you see some arcane 

or obsolete references. For example, they refer 

to the Chairman of the Board of Supervisors, 
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which nobody has anymore. 

But the statute has never been amended 

to correct that, so it still -- it still 

literally says, give the Chairman of the Board 

of Supervisors or the City Clerk of Honolulu 

notice in writing. That's the statute we -- we 

have to deal with. That's the way it still is 

written. 

Our Charter, the one that's proposed for 

amendment, Section 13-6, references the County 

Clerk. So now, if the suggestion is followed to 

leave the section in, refer -- refer to it as 

amendment not a repeal, then the reference to 

the County Clerk in our Charter would be helpful 

because it would help to clarify something 

that's ambiguous and a little messed up in State 

law. 

18 COUNCILMEMBER HOKAMA: Would there be any conflict 

19 

20 

21 

between the Charter directing the claim to go to 

the Clerk and the State law saying Chairperson, 

Mr. Moto? 

22 MR. MOTO: We are not aware that it would cause 

23 

24 

25 

problems with us in court. We do know that as a 

practical matter, people sometimes have asked or 

wondered where do I take this claim? Because in 
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some cases, they may have read this State 

statute and they say, what? There's no Chairman 

of the Board of Supervisors anymore, and you 

don't have a City Clerk. 

So I know that in past, they have even 

talked to prior Council Chairs and say, do I 

give it to you? 

So this is where we think having a 

reference to the County Clerk in the Charter 

amendment is -- is helpful. 

11 COUNCILMEMBER HOKAMA: Thank you very much. 

12 Thank you, Mr. Chair. 

13 CHAIR MOLINA: Okay. Thank you, Mr. Hokama. 

14 

15 

16 

17 

18 

Members, at this time, the Chair is 

getting a feel for what the body is suggesting 

will at this point entertain a motion to adopt 

the proposed resolution to include the language 

revisions recommended by the Committee. 

19 COUNCILMEMBER ANDERSON: So moved. 

20 COUNCILMEMBER PONTANILLA: Second. 

21 CHAIR MOLINA: Let's see, who wants it first? Okay. 

22 

23 

24 

I'll going go with Member Anderson, seconded by 

Member Pontanilla. 

Any discussion? 

25 COUNCILMEMBER ANDERSON: Yeah, Mr. Chairman. I think 
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we need to put on the record what the language 

is. 

3 CHAIR MOLINA: Okay. 

4 COUNCILMEMBER ANDERSON: And to -- and to make it 

5 

6 

7 

8 

9 

very clear, I would like to move to amend the 

resolution to state, paragraph 1, to change the 

language, where it reads, "pertaining to claims 

be repealed," change that to "be amended," to 

read --

10 CHAIR MOLINA: Okay. Is there a second? 

11 COUNCILMEMBER JOHNSON: Second. 

12 COUNCILMEMBER ANDERSON: Well, I am not done. 

13 CHAIR MOLINA: Oh, I'm sorry. I thought you were 

14 done with your amendment. Please, continue. 

15 COUNCILMEMBER ANDERSON: Thank you. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

And then we have the bracketed section, 

so we would have to remove the brackets. 

And then in the last sentence, where it 

says, "has been filed with the County Clerk 

within two years a er the date the injury was 

sustained," I would amend that to read, IIhas 

been filed with the County Clerk as provided by 

law. II And that would be bracketed as an 

amendment. And then --

25 COUNCILMEMBER JOHNSON: Second. 
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1 COUNCILMEMBER ANDERSON: Wait. One more thing. 

2 

3 to be 

And then on paragraph two, the material 

to be repealed is bracketed. Instead 

4 

5 

6 

we would change "repealed" to "amended." 

And that, I think, covers it, 

Mr. Chairman. 

7 COUNCILMEMBER JOHNSON: Second. 

8 CHAIR MOLINA: Okay. It's been seconded. 

9 Motion to amend has been made by Member 

10 Anderson, seconded by Member Johnson. 

11 Discussion on the proposed amendment? 

12 Hearing none, all those in favor, 

13 signify by saying aye. 

14 COUNCIL MEMBERS VOICED AYE. 

15 CHAIR MOLINA: All those opposed? 

16 Chair will mark it unanimous. 

17 
VOTE: AYES: Councilmembers Anderson, Carroll, 

18 Hokama, Johnson, Mateo, and Pontanilla, 
and Chair Molina. 

19 

20 

21 

22 

23 

24 

25 

NOES: 

ABSTAIN: 

ABSENT: 

EXC. : 

None. 

None. 

None. 

Vice-Chair Kane and Councilmember 
Tavares. 

MOTION CARRIED. 

ACTION: AMEND MAIN MOTION. 
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1 

2 CHAIR MOLINA: Go back to the main motion as amended. 

3 

4 

Discussion. 

Member Hokama. 

5 COUNCILMEMBER HOKAMA: Chairman, if you can just 

6 quickly re -- restate the understanding of the 

7 motion before your Committee. 

8 CHAIR MOLINA: Okay. Yeah. The motion is to adopt a 

9 

10 

11 

12 

13 

proposed resolution which is to propose an 

amendment to the revised Charter of the County 

of Maui as amended, repealing Section 13-6, 

relating to claims, to include the revisions 

made by the Committee. 

14 COUNCILMEMBER HOKAMA: Right. Okay. 

15 COUNCILMEMBER ANDERSON: Excuse me, Mr. Chair. That 

16 would be Amended Chapter --

17 CHAIR MOLINA: As amended, excuse me. Semantics. 

18 COUNCILMEMBER ANDERSON: -- Section 16, not 

19 repealing. 

20 CHAIR MOLINA: Okay. Amended Section 13-6 relating 

21 to claims. 

22 COUNCILMEMBER HOKAMA: I -- I leave it to the the 

23 

24 

25 

final decision by you and your Committee this 

Committee, Mr. Chairman. But personally, for 

me, we are dealing with major amendment to the 
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Charter. I -- my personal preference is I would 

like to see the final written form before a 

decision is made, one that Corporation Counsel 

will be able to have no problems with signing 

off on the proposed legislation that would be 

considered to be -- because one of the things we 

also need to consider, Mr. Chairman, is how will 

we place this on the ballot if approved? How 

will the question be stated? 

10 CHAIR MOLINA: Chair will take that into 

11 

12 

13 

14 

15 

16 

17 

18 

19 

consideration. 

Upon seeing how lengthy this Charter 

Amendment proposal could be, and the 

ramifications it could have, I would then ask at 

this point if, I believe, Member Anderson, if 

you would be willing to withdraw your motion to 

give us a little bit more time to look at the 

language revisions? Is that something you would 

consider? 

20 COUNCILMEMBER ANDERSON: At the pleasure of the 

21 

22 

23 

24 

25 

Chair, if that's what you would like to do. 

I don't see it as being that, you know, 

big a change. But I do recognize Member 

Hokama's concern about how this would be 

presented in the Charter, and that should be 
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something that we should discuss, and -- and 

possibly Corp. Counsel can give us some language 

at the next meeting so that we would know what 

the language will be, and how the public might 

be receptive to this. 

6 CHAIR MOLINA: Okay. Okay. Thank you. 

7 

8 

9 

10 

And I guess it is just a case of making 

sure that, you know, all the -- all the Ts are 

crossed and the Is are dotted and everything 

before we take action. 

11 COUNCILMEMBER ANDERSON: So if you are asking me 

12 to --

13 CHAIR MOLINA: Withdraw the motion. 

14 COUNCILMEMBER ANDERSON: withdraw the motion, I am 

15 happy to do that. 

16 CHAIR MOLINA: Thank you, Member Anderson. The Chair 

17 

18 

19 

20 

21 

22 

appreciates your indulgence. 

So Chair's recommendation will be to 

defer. And in the meantime, Corporation Counsel 

will work with staff to come down with a revised 

resolution with regards to this proposed Charter 

amendment. 

23 VICE-CHAIR KANE: Excuse me, Mr. Chair. 

24 CHAIR MOLINA: Member Kane. 

25 VICE-CHAIR KANE: And I apologize, I had to step out. 
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1 Withdrawing a motion to -- for -- and 

2 

3 

forgive me, just so I can get my bearings, are 

we are withdrawing a motion that already got 

4 voted on? 

5 CHAIR MOLINA: No. We -- we did take a vote on the 

6 amendment. 

7 VICE-CHAIR KANE: Right. 

8 CHAIR MOLINA: So I guess we would have to 

9 VICE-CHAIR KANE: What we are withdrawing, then? 

10 CHAIR MOLINA: We are withdrawing the main motion as 

11 amended. 

12 VICE-CHAIR KANE: Okay. 

13 CHAIR MOLINA: Is that a problem? Let me get a 

14 

15 

16 

17 

comment from Corp. Counsel. Can we -- is that 

the appropriate way to withdraw a motion that 

has been made -- a motion that was made, it was 

amended, and the amendment was voted on? 

18 COUNCILMEMBER HOKAMA: Chairman. 

19 CHAIR MOLINA: In other words, are we okay with that, 

20 Mr. Moto? 

21 COUNCILMEMBER HOKAMA: Chairman, if you would, 

22 please. 

23 CHAIR MOLINA: Mr. Hokama. 

24 COUNCILMEMBER HOKAMA: I would ask for a very short 

25 one-minute recess, Mr. Chairman. 
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1 CHAIR MOLINA: Recess subject to the call of the 

2 Chair. (Gavel.) 

3 RECESS: 12:20 p.m. 

4 RECONVENE: 12:23 p.m. 

5 CHAIR MOLINA: (Gavel.) Committee of the Whole 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

meeting for February 14th is now back in 

sesslon. 

Thank you for that recess. 

Members, the Chair's recommendation when 

we left off was to withdraw the main motion with 

regards to this proposal because of the 

Committee's concerns about wanting to take more 

time to look at the revised resolution. So at 

this point, the Chair will -- we did take a vote 

on withdrawing -- or excuse me, Member Anderson 

withdrew the motion, the main motion as 

requested by the Chair. And the question exists 

now should the - a vote was taken on amending 

the resolution. A question came up as to 

whether that should be withdrawn as well. 

It has been brought to my attention that 

there is not a requirement to withdraw the 

proposed amendment on the motion, the main 

motion, because the motion for the resolution, 

the main, motion, was withdrawn. So that is, I 
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guess, where we're at. 

And the Chair's recommendation is to 

defer, and to take into consideration the 

comments that were made by the Committee with 

regards to a revision to this proposed 

resolution. Is that clear to all the Members, 

or clear as mud? 

Member Kane. 

9 VICE-CHAIR KANE: Mr. Chair, all I am just trying to 

10 

11 

12 

13 

14 

find out, if by deferring the item and not 

acting on the main motion as amended, is the 

intent to bring it back with the wordsmithing 

done so that we can review it before we take a 

final vote? Is that the intent? 

15 CHAIR MOLINA: Yes. I will have more discussion. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Being that we had, basically, just roughly a 

half an hour to deliberate and discuss the 

matter, the Chair did want to just feel out the 

body initially as to whether they wanted to move 

on it. The initial feeling the Chair got was 

that some of the Members felt it was okay to 

move it. But then as we further discussed it, 

then I guess the mood of the body sort of 

changed into taking one of more precaution with 

regards to this proposal. So that is why the 
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Chair came up with the suggestion of deferring 

this and asking Member Anderson to withdraw the 

motion to take action on this matter today, 

Mr. Kane. 

5 VICE-CHAIR KANE: So Mr. Chairman, the -- the 

6 

7 

8 

9 

10 

11 

12 

intention is to bring back in a -- in a in a 

next meeting or a future meeting, is to bring 

your intent is to bring back what has been 

amended? That was something that seemed like it 

was supported. Along with the language, we just 

want to look at what's going to be wordsmithed? 

I mean --

13 CHAIR MOLINA: Yes. Yes. 

14 VICE-CHAIR KANE: Okay. That's all. 

15 CHAIR MOLINA: We'll try to be all-encompassing in 

16 

17 

18 

19 

20 

21 

our next meeting, which will probably occur on 

this matter, being that I do have a full agenda 

over the next couple of Committee meetings, will 

be after the budget session. And by that time, 

that should give Corporation Counsel and staff 

sufficient time to work on this resolution. 

22 VICE-CHAIR KANE: We have been informed of the 

23 deadline for Charter amendment is in July? 

24 CHAIR MOLINA: Yes. According to a note that I got, 

25 we were told July -- looking for that note here. 
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Staff? I believe that was in July -- is that 

mid July, I believe is the deadline, which all 

Charter amendment proposals must be submitted to 

the Clerk, County Clerk? 

5 MS. ESPELETA: Chair, end of July, and to the County 

6 Clerk's by September 8th. 

7 VICE-CHAIR KANE: Thank you, Chair. 

8 CHAIR MOLINA: Any other comments or questions? 

9 

10 

Again, the Chair's recommendation is for 

deferral. Any objections? 

11 COUNCIL MEMBERS VOICED NO OBJECTIONS. 
and CT) 

(Excused: JJ 

12 

13 ACTION: DEFER. 

14 

15 CHAIR MOLINA: Thank you. That concludes our agenda 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

for today. Thank you very much, Members. We 

had a very, very busy Valentine's day. The 

Chair thanks you all for your indulgence and 

professionalism today_ I just want to wish you 

all a very Happy Valentine's, and take care of 

your significant other and wish them a very 

Happy Valentine's, and enjoy the rest of the day 

and evenlng. The Committee of the Whole meeting 

for February 14th, 2006, is now adjourned. 

(Gavel.) 
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1 ADJOURN: 12:27 p.m. 
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